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Dear Sir: 

Applicants file this Amended Appeal Brief in accordance with 37 C.F.R. § 41.37(d) 
as required by the Notification of Non-Compliant Appeal Brief mailed February 3, 2006, 

This Amended Appeal Brief contains items under the following headings as requited 
by 37 C.F.R. § 4L37 and M.P.EP. § 1206: 

I. Real Party In Interest 

II. Related Appeals and Interferences 
DI. Status of Claims 

rv. Status of Amendments 

V. Summary of Claimed Subject Matter 

VI. Issues to be Reviewed on Appeal 

VII. Argument 

Vm. Appendix A - Claims 

IX- Evidence Appendix 

X. Related Proceedings Appendix 
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J, Real Party In Interest 

Tlie real party in interest is Motorola, Inc. the assignee of the abovc-idcQlified patent 
application- The assigntneni assigning riglits to Motorola^ Inc., is recorded in the United 
States Patent and Trademark Office C'liSlTO") iit Frame 014230 of Rt-cl 0793. 

IL Related Appeals and Interferences 

There are no rehited appeals or interferences. 

in. status of Claims 

Currently, claims 1-41 are pending in Ihc applicarioD- The pending claims are 
preitenled in Appendix A to this Brief. Claims 1-41 stand rejected and form the subject 
matter of this appeal 

A. History 

The application wa.s originally filed on October 12, 2001, with claims 1-39. Claims 
40 and 41 were added by amendment dated March 17, 2004. 

B. Cuircnl Slalus of Claims 

1. Claims canceled: None 

2- Claims withdrawn from consideration but not canceled: None 

3. Claims pending: 1-41 

4. Claims allowed: None 

5. Claims rejected: 1-41 

C. Claims on Appeal: 1-41 

IV. Status of Amendments 

No amendments have been tiled since the Hmd Office Action dated November 12, 

2004. 

V. Summary of Claimed Subject Matter 

The present application relates to a mclhod of and apparatus for improving driver 
performance through performance feedback. Claim 1 recites a method including receiving 
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vehicle operating data from the vehicle relating to the vehicle operating condition (p. 19, I. 9 
- p. 20, I. 11; p. 21, 11, 1-15; p. 22. I. 22 - p. 23, 1.3); monitoriag an interior portion of the 
vehicle and receiving operator activity data from the interior portion of the vehicle relating to 
activities of the operator within the interior portion (p. 20. II. 12-19; p. 2L 11. 16-23; p, 23, 11. 
4-1 1); neceiving vehicle environment data from the environment external to the veliicle (p. 
20, II. 20-24; p. 21, 11. 24-28; p. 23. 11. 12-16); monitoring the vehicle operator and receiving 
operator condition data relating to a condition of the vehicle operator (p. 20, 11- 25-28; p. 21, 
11. 29-32; p. 23. II. 17-20); and recording an operator perfonmmee assessment based on the 
vehicle operating data, the operator activity data, the vehicle environment data and the 
operator condition data, tlie operator performance assessment being a score assessing the 
ability of the operator to o[>erate the vehicle relative to known good practices and reporting 
die operator performance assessment lo the operator for improving driving performance (p. 
11, 1. 25 - p. 15, 1. 4; p. 20, 11. 29-34; p. 21,1. 33 - p. 22, 1. 2; p. 23, IK 21-28). 

Claim 2, dependent on claim 1, recitcii a method including reporting the operator 
performance a.ssessment upon conclusion of vehicle operation (p. 14, 11. 22-30). 

Claim 31 recites an apparatus comprising a .sensor fusion module, the sensor fusion 
module being coupled to a vehicle condition sejisor, a vehicle exterior sensor, an operator 
condition sensor and an o|>£rator activity sensor respectively providing to the sensor fusion 
module vehicle condition data, vehicle environment data, operator condition data and 
operator activity data, the sensor fusion module operable to provide a master condidon list 
ba.<;ed on the data received by the sensor fusion module (p. 6, 1. 22 - p. 8, 1. 5); a response 
selector coupled lo the sensor fusion module, the response selector being operable to 
determine a current operating condition based upon the master condition list imd to assess an 
operator action in response to the current operating condition to provide an operator 
performance assessment value based upon the master condition list and the operator action, 
the operator performance assessment value being a score asse-ssing the ability of the operator 
to operate the vehicle relative to known good practices (p. 11, ]- 25 - p. 12, 1. 33); and an 
action generator coupled to the response selector to generate a feedback message based upon 
the operator performance assessment value to the operator relating to improving performance 
(p. 13,11. 1-7). 
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Claim 23, dependent up claims I and 21, incJudcs monitoring a physical 
condition of the driver, wherein the physical condition of t)ie driver is intoxication (p, 20, Jl 
25-28; p. 21, 11. 2902; p. 23, II. 17-20). 

Claim 40, dependent upon claim 31, recite.s an apparatus wherein known good 
practices comprises information on driving performance of a nonnal population, previously 
identified good driving performtincc or good habimal driving behavior (p. 3, II. .1 8-27; p. 5, I. 
30 -p. 6, 1. 6; p. 8. 11. 3-5). 

V. Issues To Be Reviewed On Appisal 

The issues presented on appeal arc; 

Whether Kubota et al. (U.S. Patent No. 6,249,720) recite each an every limitation of 
claims 1 and 3 I , and in particular, an operator performance assessment being a score 
assessing the ability of an operator to operate a vehicle relative to known good practices; 

Whether tlie combination of the references Kubota in view of McMillan et al. (U.S. 
Patent No, 5,797,134) and T-emelson et al. (U.S. Patent No. 6,487,5(X)) teach or suggest 
assessing vehicle oj^rator perfonnaace based on known good practices as recited in claims 2 
and claim 23; and 

Whether claim 40 has written description support under 35 U.S.C- § 1 12, first 
paragraph, and in particular, whether the written description supports the claim limitation 
"previously identified good driving i>e if ormance or good habitual driving behavior." 

VII. Argument 

a. Claims 1, 3-22, 24-37, 40 and 41 are patentable over Kubota. 

Each of claims 1-41 recites an operator performance assessment being a .<;core 
assessing the ability of an ©iterator to operate a vehicle relative to known good practices. The 
cited reference of Kubota docs not disclose any consideration of known good practices 
because Kubota does not disclose any quahtative or obje^ctive measurement of driving 
performance. Despite applicants numerous attempts to highlight this qualitative and 
objective aspect of known good practices, the Examiner appears intent on di.smissing this 
aspect of the. claims by arguing elements of Kubota that do nor relate to quiditaiivc or 
objective standards of perfomiance, 

4 
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Detemiining driver performance based on known good practices requires analyzing 
various sensor data to determine a driving maneuver and aoalyzing a driver's opcrahon ot the 
vehicle during the raaneuvcr against an accepted good practice standard. For example, 
recording steering angle, velocity, and brake application alone cannot dctcroojine whether or 
not a driver made a "good" turn in wet driving conditions. In order 10 assess driver 
peiformancc, the vehicle operating data must be interpreted lo dclcrmine the maneuver the 
driver is attempting, e.g., a 100 degree turn in wet surface conditions. The driver's actual 
application of steering, brake and accelerator, etc., used to accoiaplish the turn in wet surface 
conditions is then compared to the application of steering, brake and accelerator, etc., made 
by good drivers in order to a-ssess driving performance. Ktibota does not disclose or even 
suggest thai any objective standard is applied to a driver's operating data. 

Kubota discloses an animated agent that reacts by falling when brake pressure is 
applied (see Exajniner*s reference lo Kubota col. 9 lines 8-27)- Kubota discloses tliat the 
level of exaggeration of the animated agent is directly related to the frequency of brake 
application- (See Kubota col. 9 lines S-27). Kubota furtlier teaches that the exaggeration of 
its agent is adjusted fxom falling on "his or her behind" to taking "several steps back" to 
keeping "his or her foot[ingj" (See Kubota col 9, lines 15-20), so that tlie agent will 
eventually not react to brake application that is consistent with a driver's own average 
frequency and magnitude of brake application. (See Kubota col. 9, lines 20-22, stating that 
"such program represents that tl>e agent become^*; experienced and accustomed to the driver's 
sudden braking oi^ration/') Therefore, Kubota discloses an animated agent thai only 
indicates* via a level of exaggeration , a driver's off-average brake application. 

The Examiner insists that the aget^t's gestures, such as the falling down of the 
animated character* indicates driver performance that considers known good practice. While 
this character gesturing indicates frequency of control application (such as braking), Kubota 
does not disclose, in any manner, that this frequency or change in frequency relates to a 
qualitative assessment of driver performauce. Kubota does not consider whether tlie normal 
brake pressure of the driver is appropriate for the driving situation relative to an objective 
driving standiu:d or whether a driver's off-average brake application is appropriate for a 
driving situation. At best, this character gesturing provides an indication of an operalionaJ 
characteristic of the vehicle, much like an indicator light on a dashboard shows the angle of 
the steering wheel, the gear position of the transmission, or the abruptness of braking (e.g., an 
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Antilock Brake System light). This gesturing, however, does not indicate the quality of the 
driver's operation based on known good practices because Kubota fails to teach how the 
frequency of control application is in anyway related to a measure of good or bad driving. 
For example, if a driver was recorded by the Kubota system to brake heaviJy 10 limes per day 
(on average) and on a particular day. the driver braked heavily 15 limes, Kubota teaches thai 
the character gesturing may change to indicate this. Through tliis indication, a driver may 
realize that he has been braking heavily more often than his average. However, Kubota does 
not teach whether the driver's average indicates good or bad driving or whether the change 
from the average indicates good or bad driving. 

In fact, Kubota may actually iexich away from the recited known good driving 
h practices. A falling down gesture made when sU ong brake pressure is applied may be 

interpreted as an undesired effect, when Llie simation, according to known good practices, 
requires strong braking to avoid a collision. In some situations, sudden braking may actually 
he a positive performance factor based on known good pracliccs, such as when sudden 
braking is in response to an unexpected road hazard. If sudden braking can indeed be a 
positive performance assessment based on known good practices, then the Examiner has 
failed to prove that Kubota inherently discloses a pcrfonnance indicator of known good 
practice, and thus, Kubota cannot teach the element of known good practice. At best, Kubota 
teaches that the agent's reaction may coincide, by happenstance, with an instance of bad 
driving, (e.g., when a situation docs not require, according to known good practice, sudden 
buiking) but this is not sufficient to indicate that Kubora's agent teaches driver pcrfonnance 
based on a consideration of known good pracliccs. 

Moreover, Kubota only discloses an indication of a driver's off-average driving based 
on that driver's own past driving record. Using Kubota's disclosed system, there is no way to 
objectively qualify a driver's performance because Kubota does not disclose any standard for 
comparison except for a driver's own driving history. There may be times when a bona fide 
good driver may operate a vehicle using the Kubota system, in which case known good 
practices may be incorporated into that driver's own past driviiig pertbrmance or habitual 
driving behavior. However, in order for a driver's own past driving pcrfonnanee or habitual 
driving behavior tx> relate to known good practices, the driver's pcrformanec must first be 
qualified against a practice standard rated against good drivers. (This is explained on page 14 
of the specification) Kubota docs not disclose this, in any manner. 
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Tlie Examiner asserts (in the last of fice action) that Kubota discloses consideration of 
average brake application, and thus considers habitual behavior. The Examiner further 
asserts that claims 40 and 41 illustrate that "habitual behavior is considered a known good 
practice." and thus, that the claims arc non-novel. The Examiner incorrectly reads into the 
claims an equivocation of known good driving practices with habitual driving behavior. As 
recited by claims 40 and 41, habitual liehavior may be one factor among others that is 
considered in detemiining known good practices. While it is true that claim 40 recites that 
known good practices comprises information on good habitual driving behavior, this is 
different from reciting that good habitual behavior is equivalent lo known good practices. 
Habituid behavior alone is not equivalent to known good practices, but may be considered 
along with other factors in determining known good practiced. By tiiking into consideration a 
number of factors including habitual behavior, the claimed system am determine whether a 
driver's performance is good or bad. While Kubota discloses considering a driver's average 
brake application, Kubota does not disclose assessing performance based on knov/n good 
pracdcc. 

Known good practice and perfonnimce are quality measures which rely on an 
objective standard. Kubota never discloses a quality factor or an objecrive standiird. Kubota 
discloses an animated agent that provides an indicator of operational functions being 
executed by a driver. At best, these indicators provide infotniation on the frequency of 
vehicle control usage and the force applied to the vehicle from these controls. Again, these 
indicators do not convey a measure of the quality of driver operation. Therefore, the pending 
claims are patentable over Kubota cannot anticipate any of the pending claims. 

b. Claims 2 and 23 arc patentable over Kubota in view of McMillan et al- and 
over Kubota in view of Lcmclson et al. 

Applicants assert claim 2 is patentable over Kubota in view of McMillan et al. (U.S. 
Patent No. 5,797,134) and claim 23 is patentable over Kubota in view of Lemelson et al. 
(U.S. Patent No. 6,487,500). Neither McMillaa nor Lemelson discloses or teaches assessing 
vehicle operator performance ba<;ed on known good practices. Instead, McMillan disclo.ses 
an apparatus for monitoring, re-cording, and communicating vehicle driving data for 
determining the insurance cost of a driver. No determination of driver performance is made 
based on known good practices. Moreover, while Ijemelson discloses detearmining driver 
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iucoxication, Lemtilson does not disclose determination of driver performance based on 
known good practices. Therefore, no combination of Kubota, McMillan and Kubota can 
render the landing claims obvious. 

c. Claim 40 is supported by the spet-ificatiou. 

Applicant*; assert thci-e Is sufficient written description support under 35 U SC § 
1 12, first paragraph, for the limitations ^Identified good" driving performance, and "good" 
habitual behavior as set forth in claim 40. Page 13, last full paragrapli, clearly discusses 
using "known good habits" and past performance in assessing how smoothly Ihc driver is 
braking and/or accelerating. Moreover, because the phrase "known goo<L practice" is 
described as a quaHty measurement in the speeification, any limitations on knowo good 
practice, such as the use of **identified good" and "good" in claim 40, is imputed with a 
characteristic quality of "known" and **good." In orher words, known good practice imputes 
a limitalion of **known** and *'good" onto die phrases that comprise it. and ihus whether 
"habimal behavior" or ^'previous driving" is recited as a limit-ation, a modifier such as *'good" 
or "identified good" prc-Iixcd to the limitation is implied. It follows thiit the rejection of 
claim 40 for being indefinite is improper and must be withdrawn. 



PAa 10117^ RCVD AT 304/2006 11:42:57 AM [Eastern Standard rm^^ 



f1flR-2<4-2006 11:51' FROM: 



8475760721 



TO:USPTO 



P. 11-^17 



Application Nfo.; 09/976,989 Dockcv No.: AP01949 

VIIL Claims Appendix 

Sec attached Appendix - A. 

IX. Evidence Appendix 

Tliis brief docs not contain an Evidence Appendix. 

X. Related Proceedings Appendix 

There are no related decisions rendered by a court or the Board in any proceeding 
identified in Section IE, above. 

RespeclfulJy submitted, 
MOTOROLA, INC. 

By: 

Indira Saladi 

KegislTatJon No. 45,759 

Attorney for Applicant & Assi^jncc 

March 23, 2006 



9 



PAGE 11/17 • RCVD AT 3Q4/2008 11:42:57 AM [Eastern Standard Iimel ' SVR:USPT0-EFXRF4/22* DNlS:273830fl * CSID:M75760721 * DURATION (inni-ss):04^0 



MftR-2f;-2006 11:51* FROM: 



8475760721 



TO:USPTO 



P. 12^17 



Application Nu.: 09/976.989 Docket No.: APOJ 949 

apim:ndix A 

Claims Involved in the Appeal of Application Serial No. 09/*>76,989 

1 . (Previously Presented) A method of improviDg driver performance 
tlirougb performance feedback; the meliiod coin prising the slcps of: 

a;;;uivixig vehicle openiling data from the vehicle relating to the vehicle oi^rivting 
condition; 

monitoring an inlcrior portion of the vehicle and receiving operator activity data from 
the interior portion of the vehicle relating to activities of the operator within the interior 
portion; 

receiviog vehicle environment data from the environment exlcmal to the vehicle; 

monitoring the voliicle operator and receiving operator condition data relating to a 
condition of Ibe vehicle operator; 

recording an operator perfonniuice assessment based on the vehicle operating data, 
the operator activity data, the vehicle environment data and the operator condition data, the 
operator performance assessment being a score assessing the ability of the operator to operate 
the vehicle relative to known good practices; and 

reporting the operator performance assessment to the operator for improving driving 
performance. 

2. (Original) The method of claim 1 wherein the step of reporting the 
operator performance assessment coinprl.ses reporting the operator performance assessment 
upon conclusion of vehicle operation. 

3. (Original) The method of claim 1 wherein the step of reporting the 
operator performance assessment comprises reporting the operator performance assessment 
during operatioti of the vehicle. 

4. (Original) The method of claim I further comprising recording a first 
operator performance assessment relating 10 a first period of vehicle operation and recording 
a second operator performance assessment relating to a second period of vehicle operation 

10 
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and comparing the first operator performance assessment and the second operator 
performance assessment. 

5- (tYeviousIy Presented) The method of claim I further comprising llic 

step of receiving operator preference data» and wherein the step of recording an operator 
performance assessment comprises recording an operator perfoniiance assessment based on 
the operator preference data. 

6. (Original) The method of claim 1 wherein Ihe opcraror perfonnance 
assessment is representative of operator skill. 

7. (Original) The method of claim 1 wherein the operator performance 
assessment comprises a score for each of £i plurality of aspects of vehicle oi^ration. 

8. (l^eviously Presented) The method of claim 1 wherein the step of 
reporting the operator perfoimance assessment comprises providing at least one of a visual 
indication, audio indication and a haptic indication. 

9. (Original) The method of claim I wherein the step of receiving data from 
the vehicie relating to the vehicle operating condition comprises receiving data icladng to at 
least one of: vehicle speed and vehicle acceleration. 

10. (Original) Ttic j.ncthod of claim 1 wherein the step of receiving data from 
the vehicle relating to the vehicle operating condition comprises receiving data relating to ai 
least one of: throttle application, brake application and steering wheel input. 

1 L (Original) The method of claim 10 wherein throttle application comprises 
at least one of throttle position, rate of change of throttle position, additional available throttle 
input and throttle applicator pressure. 

i 2. (Original) The method of claim U) whenjin the brake pressure application 
comprises at least one of brake position, rate of change of brake position, additional available 
brake input and brake applicator pressure. 

II 
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13. (Original) The nriethod of cliiirn 10 wherein the steering wheel input 
comprises iU least one of steering wheel position, rate of change of slccring wheel, operator 
pressure applied to the steering wheel and additional available steering input, 



the vehicle relating to the vehicle operating condition comprises receiving data reliUirig to an 
operating panunctcr of the vehicle. 

15. (Originiil) Tlie method of claim I wherein the step of monitoring an 
interior portion of the vehicle comprises monitoring the usage of vehicle system controls by 
the operator. 

16. (Original) The method of claim 1 wheiciii the vehicle system controls 
comprise driving controls, 

17. (Original) The method of claim 1 wherein tiie vehicle system controls 
comprise telematics controls. 

18. (Original) The method of claim 1 wherein the vehicJc system conhrois 
comprise occupant comfort contiols. 

19. (Original) The method of claim 1 wherein the vehicle system controls 
comprise infotainment controls. 

20- (Original) The method of claim 1 wherein the vehicle system controls 
comprise communication controls. 

21, (Original) The method of claim I wherein the step of monitoring the 
vcliicle operator comprises monitoring a physical condition of the vehicle operator. 



14. 



(Origiaal) 



The method of claim I wherein the step of receiving data from 
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22. (OriginaJ) The method of claim 21 wherein the physical condition 
compriscii fatigue. 

23. (Original) The method of claim 21 wherein the physical condition 
comprises intoxication. 

24. (Original) The method of claim 1 wherein the step of monitoring the 
vehicle operator comprises monitoring u psychological condition of the operator. 

25. (Original) The method of claim X wherein the step of monitoring an 
interior portion of the vehicle comprises inonitoring a distraction condition of the operator, 

26. (Original) Tlic method of claim 1 wherein the step of monitoring an 
interior portion of the vehicle comprises moniloring vehicle passengers. 

27. (Original) Tlie method of claim 1 wherein the step of receiving data from 
the en vironiiKni comprises receiving road condition data. 

28. (Original) The method of claim 1 wherein the step of receiving data from 
the enviroruncnt compri.ses receiving lane following data. 

29. (Original) The method of clainj I wherein the step of receiving data from 
the enviroamcnt comprises receiving headway data. 

30. (Original) The method of claim 1 wherein the step of receiving data from 
the environmeut comprises receiving traffic data. 

3 1 . (l^eviously Presented) An apparatus for improving vehicle operator 
performance, the apparatus comprising: 

a sensor fusion module^ die sensor fusion module being coupled to a vehicle 
condition sensor» u vehicle exterior sensor, an operator condition sensor and an operator 
activity sensor respectively providing to the sensor fusion module vehicle condition data, 
vehicle environment data, operator condition data and operator activity dara^ the sensor fusion 

J3 
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module operable to provide a niasrer condition list based on the data received by the sensor 
fusion module; 

a response selector coupled to the scLSor fusion module, the response selector being 
operable to delcrmitic a cutTcnt operating condition based upon I he master condition list and 
to assess an operator actiot) in response to the cun^ent operating condition to provide an 
operator performance assessment value based upon the in aster condition list and the operator 
action, the oj^rator performance assessment value being a score assessing the abiiiry of the 
o[^Tator to operate the vehicle relative to known good practices; and 

an action generator coupled to the response selector to generate a feedback message 
based upon the operator perfonnancc assessment value to the operator rclaring to improving 
performance- 
Si. (Origiual) Tlie apparatus of claim 31 wherein the vehicle condition data 
comprises at least one of: vehicle speed, vehicle acceleration, throttle application, brake 
application, steering wheel input, throttle position, rate of change of throttle position, rate of 
change, of ihroille position, additional available throttle input, throttle applicator pressure, 
brake position, rate of change of brake position, additional available brake input, brake 
applicator pressure^ steering wheel position, rale of change of steering wheel posiliott, 
operator pressure applied to the slecring wheel and additional available steering input. 

33. (Original) The apparatus of claim 3 1 wherein the operator activity data 
comprises usage data relating to at least one of driving controls, telematics controls, occupant 
comfort controls, infotainment controls and communicatiou controls. 

34. (Previously PrcscTited) The apparatus of claim 3 1 wherein the operator 
condition data comprises data relating to at least one of fatigue, intoxieiition and distraction. 

35. (Oi iginal) The apparatus of claim 3 1 wherein the vehicle environment 
data comprises data relating to at least one of road condition, lane following, headway, traffic 
control and traffic condition. 
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36. (Original) Tho apparacus of claim 31 wherein the operator performance 
assessment value comprises an inference value. 

37. (Original) Ttie apparatus of claim 3 1 wherein the vehicle exterior sensor 
comprises at least one of radar, laser, viclco and sonar. 

38. (Original) The apparatus of claim 3 1 wherein the operator activity sensor 
comprises video. 

39. (Previously Presented) Tlie apparatus of claim 31 wherein the feedback 
message comprises a prerecorded message. 

4(). (Previously Presented) The apparatus of claim 31, wherein known good 

practices comprises information on driving performance of a normal popuiadon, previously 
identified good driving pcrfocmance or good habitual driving behavior. 

41 . (Previously Presented) Tlie method of claim 1 , wheiciii known good 

practices comprises information on driving performance of a normal population, previous 
driving performance and habitual behavior. 
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